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ELECTION COMMISSION OF INDIA 

New Delhi, the 7th May, 19*73 

O.N. 88.—In pursuance of section 106 of the Repre¬ 
sentation of the People Act, 1951 (43 of 1951) the Flection 


Commission hereby publishes the order of the High Court 
of Madhya Pradesh, Indore Bench, Indore dated 17<h 
December, 1992 in Election Petition No. 3 of 1991. 

[No. 82|MP-HP;3J91|93] 
By Order 

GHANSHYAM KHOIiAR, Secy. 
ELECTION PETITION NO. 3|91 


Narayan Singh 


Digvijay Singh and others. 


ORDER 


, this election petition under sec. 81 of the Represen¬ 
tation of People Act, 1951 (for short ‘the Act’) the petitioner 

322 No° n i Sb? 0 n; CaHs *2- q “ es ‘ ion > the election of respon- 
n« ‘r* ®! • Sh l . P'l^twy Singh from Lofc Sabha constituency 
q 1, ® a Jearh (M.P.) m the 10th General Election to Lok 
Sabha held m the year 1991, K 

a i Tj’ e ,?of? nde 5 t no - 1 by his application dt. 14-2-92 
‘ . °- 2|92) under sec. 83Q) of the Act has raiser! a 

ftStolh 11 regarding maintainability of this peti- 
ru n 3 that the petitioner has not pronerly verified the 
rinnexure en< osed with the petition, ns required by law and 

this cetftton 6 ,if nfiCa i i0n t S fatal *® lhe maintainability of 
verification*”’ ° tUI8 Ann ' 6 as an example, of such fehltv 
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3, The petitioner by his reply dated 6-3-90 denying - th® 
allegation of improper allegation made in general, so tar as 
Ann, no. 6 at page 63 of the petition, is concerned, has tried 
to explain the same by saying that it was due to typing 
error, caused by misplacement of carbon paper, which has 
resulted in an omission of the first line of verification 
being typed. Secondly it is contended that the document not 
being an integral part of the petition, but merely certified list of 
counting agents of respondent No. 2, is only piece of evi¬ 
dence m support of averments made hi para 57 of the peli- . 
tion and in any case, it is a curable defect, not fatal to the 
maintainability of the petition. 

Without going into the generality of the preliminary ob¬ 
jection and confining myself to the document Ann. 6, as 
indeed the arguments advanced by the learned counsel haVe 
also been confined, I propose to dispose of the application 

1. A. No. 2192 and decide the preliminary objection as raised 
by respondent No. 1, by this order. It may be noted that 
although other respondents have also been served Shri Yadav 
Advocate appeared for respondent No. 2 but the arguments 
have been advanced by Shri Mathur, senior Advocate with 
Shri Fandya for the respondent No. 1 and Shri Maheshwari 
for the petitioner, who have been heard. 

5. The first question that arises for consideration is 
whether Ann. 6 is an integral part of the petition 7 While 
Shri Mathur all along maintained that it is an integral part 
of the petition, Shri Maheshwari contended—il is not, con¬ 
sidering the nature of the document. 

6. Let us first see in what context the document Ann, 6 
lias been used by the petitioner. Admittedly Ann. 6 is a 
certified copy of the list of polling agents of respondent No. 

2, who has lost the election to respondent no. 1, whose suc¬ 
cess at the election by a narrow margin of 1470 votes is at¬ 
tributed to humerous irregularities, illegalities and ‘Hera 
Fcrf possibly menning thereby tampering or maooeuvrity 
during the course of counting committed and Indulged in by 
the respondent No. 1 and other officers such as the counting 
officers, the Assistant Returning officers and the Returning 
officer as averred in paragraphs 12 arid 13 of the petition. 

7. The petitioner has challenged the election of lespon- 
dent No. 1 inter alia on the grounds of illegalities and irre¬ 
gularities in the process of counting and improper reception, 
refusal or rejection of votes, reception of void votes and 
mixing valid votes polled in favour of respondent No. 2, 
in the bundles of votes polled in favour of respondent No! 
L It is in this back-drop of allegations that the certified list 
of counting agents Ann. 6 has been, filed by the petitioner. 
Admittedly it is filed in support of averments made in paras 
31, 32 and 37 of the petition, and para 37 itself runs into 
seven typed sheets, 

8. The allegations of illegal reception and rejection of 
votes mixing of valid votes polled by respondent No. 2 in 
tho bundles of respondent No. 1 are founded on the details 
and particulars as observed by the counting agents of 
respondent No. 2, 

9. The very foundation of the allegations an made by the 
petitioner in the above numbered paras is the observation of 
counting agent as noted by them viewed in this context, the 
document Ann. 6 cannot be treated au mere piece of evi¬ 
dence to be tendered at the trial, it is the corner stone of 
the petitioner’s case in support of the allegations, illegal re¬ 
ception, rejection and mixing of votes, It undoubtedly forms 
an integral part of the petition. 

10. Turning to the case law cited by Shri Maheshwari 
learned counsel for the petitioner who reverting to para 32 of 
F.A, Sapa vs. Si’ngora (A.LR. 1991 SC) 1557), submitted 
that annexure ‘O' cannot be treated as an integral part of 
the petition. Shri Mathur learned senior counsel has also 
relied upon this case. As would be clear from reading para 
as a whole, the Supreme Court has pointed out as follows : 

Much would therefore, depend on whether tho schedule or 
annexure was an integral part of the election petition or 
not; if the former, failure to eerVfl it alongwith the petition 
to the returned candidate would be fatal but not 


so in the* later case.” In the context of averments mad® in 
para 3 7, this document Ann. ‘C has been held to be an 
iutegral part of the petition. The Supreme Court referring 
to earlier decisions in Sahodra Bai's case (A.LR, 1988 S. C. 
1079) and Susidharan’s case (A.LR, 1990 S. C. 924) reite¬ 
rating the principle held as follows : "that if a document 
forms an integral part of tho election petition failure to 
supply the copy therttrf alongwith election petition h fatal 
and it is only in the case when a document dots not form 
integral part of the election petition but is merely referred 
id in the petition and filed in the proceedings as evidence 
o fany fact failure to supply a copy thereof will not prove 
fatal.” Explaining this point the Supreme Court has held as 
under : 

‘Therefore the maintainability of an election petition, 
in the context of the point on hand will depend 
on whether the schedule or annexure to the peti¬ 
tion constitutes an integral part of the election 
petition or not. If it constitutes an integral part it 
must satisfy the requirement of Section 81(3) and 
failure in that behalf would be fatal,” 

11. Shri Maheshwari learned counsel for the petitioner 
argued that even if ann. 6 is held to be an integral part of 
the petition, its contents having been incorporated in the 
petition (para 37), it fulfils the lequiremcnts of law under 
sec. 81(3) of the Act. Reliance has been placed on para 12 
of Sahodrabai’s case (supra). In Sahodrabai’s case a pamphlet 
was filed us annexure to the petition and it was contended 
that since the pamphlet was the annexure to the petition, it 
was not only necessary to sign and verify it, but it should 
have been treated as a part of tho election petition itself and 
u copy is ser\cd upon the respondent. The English translation 
of this pamphlet was reproduced in thfc petition and it could 
therefore be said that the averments with regard to the pam¬ 
phlet were themselves a part of the petition ahd thcrefoie, 
the pamphlet was served upon the respondent although in 
the translation, not in original. As is evjdent from following 
this pamphlet was treated merely as evidence in the case 
and not held to be an integral part of the petition but only 
evidence of those averments and in proof there¬ 
of. As already extracted and noted above front Snpa’s case 
the question whether the document forms an integral part 
of the question petition, will have to bo decided on the basis 
of facts pleaded in each case and the context in which docu¬ 
ment is used or referred to. In the case at hand Ann, 6 has 
been held to be an integral part of the election petition. 

12. Reading para 37, as urged by the petitioner’s 
counsel it would be seen that while it docs not make a 
reference to Ann. 11 to 102 there is absolutely no mention 
of Ann. 6 in this para commencing from pax® 27 of the 
petition and concluding on page 34 thereof. 

13. Tn face of the compandious facts and Anns, from 11 
to 106 running in ns many as seven typed sheets, it is no 
part of the duly of the respondent to wade through entire 
record in order to find out which is the correct copy as has 
been pointed out by the Supreme Court in Rajcndra Singh 
vg. Smt, Usharani (A.I.R. 1984 S. C. 956). 

14. Ihe submission that the document Ann. 6 as incorpo¬ 
rated in para 37, would meet tho reijuiremcnt of Ian*, as 
made by Shri Maheshwari, cannot be accepted. 

15. Coming to the verification on the document Ann 6 
it reads as follows : 

“knowledge that this annexure is n certified Uue copy 
obtained from the office of Returning Officer Raj- 
gurh constituency and the contents therein are true 
copies of the original. 

Verified on 29th July 1991 at Jabalpur. 

Sdf- 

PETITIONER.” 
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17. Shri Mathur for the respondent No. 1 contended that 
the document Ann. 6 being an integral part of the petition, 
ncivseiv’ce of the same is fatal to the maintainability of the 
petition. Placing reliance on Sashidharan’s case (A.J.R, 1990 
$.C 924) and the same principle is reiterated in F.A. Sapa'a 
case (supra). 

18. Learned counsel for the petitioner pacing reliance 
upon Bhikaji Kcshao Joshi and another vs. Brijlal Nundlal 
Biyani and ors (A.I.R. 1955 S.C. 611)* Muiaika Radhcy 
Shvam Ram Kumar vs. Roopsingh (A.I.R. 1964 S. C. 15-16) 
and Rohiloshwar Saikia vs. Tonu Konwar and Ors* (A.I.R. 
1990 S.C. 41), submitted that the defect in verification is 
curable. 


in cerlam paras of the election petition on the ground that 
they had not been verified, this case, therefore, docs not 
help the petitioner. 

20. Shri Muheshwari learned counsel referred to paras 16 
and 17 of Sashidharan '3 case (supra) and urged that it was 
not even necessary to supply the copy thereof. Reading the 
judgment os a whole, it would be seen that the Supreme 
Court even considering the implications of allegations mad© 
in the petition has held that video cassette referred to in the 
pleadings in regard to t/ic alleged agsivance for the furtherance 
of prospects of the allegation of the tivst respondent held 
the video cassette as an hhegral pail of the petition. (See 
paras 21 and 22 of the judgement in Sushidhuran's case). 


19. In BJhkaji Kcshao loshi (supra) the defective verifi¬ 
cation was as regards the date of verification. Such is not 
the position obtaining in the case at hand. In Radheshyam 
Mnrarka’s case, the defect in verification was, as can be 
seen from pan 14 of the judgment to the time and place of 
verification which could be remedied. Such is not the posi¬ 
tion in the instant case. In Rohileshwar Saikia'g case from 
Gauhati High Court the question before the Judge of the 
Gauhati High Court was, as is evident from the opening 
para of the order, regarding striking out pleadings contained 

SCHEDULE OF COSTS 


Particulars 


21. her the foregoing reasons the application (LA. No, 
2 192) deserves to be allowed. It is accordingly allowed, I he 
preliminary objection regarding pwiijihun ability of the peti¬ 
tion as raised by the respondent No. 1 is upheld. Conse¬ 
quently the petition is dismissed with coois. Counsel’s fee 
Rr\. 2500, if certified. 


Court fee on Memo of Appeal and Application 

Court fee on power of attorney 

Court on exhibits 

Court fee on process 

Counsel's fee on Rs. 

Fee for preparation of 
Paper Book 


Total : 


vSd/ 
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New Delhi, the 5th May, 1993 

O.N. 89— In pursuance of Section 106 of the Represen¬ 
tation of fhc People Act, 1931 (43 of 1951) the Election 
Commission hereby publishes the order of the High Court of 
Madhya Pradeah, Indore Bench, Indore dated 18th Decem¬ 
ber, 1992 in Election Petition No, 5 of 1991. 

[No. 82|M'P-HP|5I91|93] 
By order, 

GHANSHYAM KHOHAR, Secy, 
ELECTION PETITION NO. 5J91 

Lfilit Jain Vs. Smt, Sumitra Mahnjan 

ORDER 

By this election petition under sec. 81 of the Representation 
of People Act, 1951 ( for short 'the Act') the petitioner who 


la an elector, (and was also a contestant, having lost to the 
itfcpuiideuM calls m question rtspon ii’nl's election ou 
16-6-91 in General Election to the Lok Sabha from Indore 
Constituency No. 37, inter alia on grounds of conupt practice 
as detailed in paragraphs 7 to 17 of the petition. 

2. The respondent filed LA, No. 13191 on 28-9-91. LA. 
No. 4)92 on 27-6-92, and LA, No. 8|92 on 9-7-92 under 
sec. 86 read with sec. 81(3), 82 and 83 of the Act and under 
Or. 7 r. 11 C.B.C. and sec. 151 C.P.C., rinsing preliminary 
objections as to the maintainability of the election petition 
and prayed for its dismissal in linvne, with costs. 

3. The petitioner by his reply filed on 11-10-91 to Ihn 
afore r .aid application LA. (No. 13/91) has controverted the 
allegations made by the respondent and disputing thfc legal 
position, prayed for rejecting the preliminary objections as not 
tenable in law. it may be noted that the other applications 
I.A. No, 4[92 and LA. No. 8 92 have not been replied to 
by the petitioner. 

4. The following preliminary objections as to the maintain¬ 
ability of the petition have been raised by the respondent and 
argued by the parties :— 

(i) The affidavit as sworn and filed by the petitioner 
alongwith the petition is not iu accordance with sec. 
83 of the Act and rule 94-A of Rules and prescribed 
form 25 of the Conduct of Election Rules 1961 (for 
short ‘the Rules'). 

(ii) The verification is not in accordance with mle 9 of 

the Election Petition Rules as framed by ibis court 
it contravenes rules 4, 5, 7 and 15 of the High Court 
Rules and Orders. 

(tii) The copy of the petition as served and supplied to the 
le-spondent in view of certain omissions therein* 
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cannot be said to be a ‘true copy’ within the meaning 
of sec. 81(3) of iho Act. 

(iv) Copy of the petition as served on respondent no. 1 

does not comply with requirements of sec, 81(3) 
of the Act, in so far the affidavit which is an integ- 
ral part "of the petition, does not bear any endorse 
mcnt f by the officer administering oath to the peti¬ 
tioner, There is no mention of the date and place 
of administering oath attesting the affidavit, Jt 
cannot therefore, be termed as ‘true copy' of the 
affidavit. 

(v) For want of the aforesaid necessary details in the 

affidavit us supplied to and served on the respondent, 
contravenes sec, 81(3) of the Act, and is fatal to the 
maintainability of the election petition. It may be 
noted that an objection as regards presentation of 
the petition before the Additional Registrar ol this 
Court, has been abandoned by Shri Maheshwarl vide 
order sheet dated 10-7-1992. When he also placed 
on record, copy of the petition as served on the 
respondent. 

5. One of the objections taken by the respondent in I.A. 
No, 13|91, filed on 28-9-91, ri that page no. 28 was not 
Included in the copy of the petition ns served on her. The 
petitioner had controverted thi; allegation in his reply dated 
11-10-91. it may be noted that copy of the petition as filed 
by the respondent on 10-7-92 does contain page No. 28 of the 
petition. Since the main thrust of Shri Mahcshwari’s argu¬ 
ment is directed against the verifications as appended to the 
petition and the affidavit sworn in support thereof, it would 
not be^ out of place to reproduce the same, as it would help 
appreciating the contentions advanced by the learned counsel. 

"VERIFICATION 

I, Lalit Jain s\o Shri Kesbrimal Jain, do hereby verify 
that the contents in paragraphs Nos. 1, 2, 3, 4, 5, 7, 
8, 9, 10, ll, 12, 13, 14, 15, 16; 17; 19; 20 and 21 are 
true according to my personal knowledge and the 
contents m paragraphs no. 6, 18, and 22 are true 
according to the legal advice and information recei¬ 
ved by mo which I believe to be true; nothing stated 
therein is false and nothing has been suppressed. 

Verified at Jabalpur this the 30th day of July, 1991. 

Sd|- 

DEPONENT.” 

Identified by : 

Sd|- S. C. Trivedi, Advocate. 

Compared and contrasted, the extracted relevant part of the 
affidavit^ reads as follow's ; 

".and the particulars of such corrupt practice 

given in paragraphs 7, 8, 9, 10, 11, 12, 13, 14, 15, 
16 and 17 of the said petition are true to my in¬ 
formation. ” 

6 At one stage the averments have been verified as true 
to personal knowledge while the same averment relating to 
corrupt practice have been verified as true on petitioner's in¬ 
formation. In the affidavit sworn in support of the corrupt 
practice as alleged in the petition, there is an apparent in¬ 
consistency, 

7. It Is an admitted position that the proviso to sub sec. 
(1) of see. 83 of the Act, lays down that where tfie petitioner 
alleges any corrupt practice, the petition shall also bo accomp¬ 
anied by an affidavit is th6 prescribed form in support of the 
allegatons of such corrupt practice. Rule 94-A of the Ru T es 
eovs that iho affidavit referred to in proviso to sub-scc. (1) 
of sec. 83 of the Act, shall be in form 25. 

8. Shri Malhur, however, maintained that the petitioner 
has compiled with the requirements of law'. 


9. Section 83 of the Act deals with contents of the peiithn. 
The proviso to clause (a) cf sub-sec. (1) of sec. 83 of the Act 
clearly provides that where tne petitioner alleges corrupt prac¬ 
tices the petition shall also be accompanied by an affidavit 
in support of the allegations of such corrupt practice and 
the particulars thereof. Rule 94-A of the Flection Rules, 
1961 prescribes Form 25 for swearing such affidarit. 

10. It is no losger Res Integra thut such affidavit in support 
of allegations of 'corrupt practice forms an integral part of 
the petition itself. 

11. A Division Bench of this Court in Gangaram Bandit 
vs. Bashmi Parha r (A.LF, 19S7 M.P. 208) has following 
M. Karunanidhi vs. H. V. Handa (A.T.R 1983 SO 558) and 
M. KamuJam vs. Dr, V, A. Sad Molid (AIR 1978 SC 840) 
has categorically held that such an affidavit in support of 
allegations of corrupt practice forms an integral part of the 
election petition. 

12. Sec. 81(3) mandates every election petition shall be ac¬ 
companied by as many as copies thereof as there are respon¬ 
dents and every such copy shall be attested by the petitioner 
under his own signature to te a true copy of the petition. 
The material facts relating to any corrupt practice made in a 
given case, be contained in a document and the petitioner 
without pleading the material facts, contained in such docu¬ 
ment, may refer to the document itself; but when such a 
reference in made in the election petition a copy of the docu¬ 
ment must be supplied. Sec. 81(3) of the Act, speaks of co¬ 
pies of petition and provides for attestation of every copy 
as true copy of the petition. 

13. It cannot be disputed that serious charges of corrupt 
practice have been made by the petitioner as contained in 
paras 15 and 16 of the petition running Into numerous sub 
paras. As has been pointed out by the Supreme Court in 
F. A. Sana etc. etc. vs. Singora and or* (AIR 1991 S.C 1557) 
such an allegation involving cor nipt practice must be viewed 
very seriously* In faco of these allegations of corrupt practice 
an affidavit as contemplated by the proviso to sub^se'e. (1) 
of sec, 83 of the Act forms an integral port of the election 
petition. The proviso requires that where the petitioner alle¬ 
ges any corrupt practice, the election petition shall also ac¬ 
company by an affidavit in the prescribed form in accordance 
with rule 94-A in support of the allegations of such corrupt 
practices and the particulars thereof. 


14. Shri Matbrir senior Advocate appearing for the petitioner 
has urged that the rules of procedure should not be so stretch¬ 
ed applied as to defect the cause of justice, Practice reliance 
upon the following decisions in M/s, Shiva My. vs. Mating MO 
(A.I.R. 1922 P.C* 249), Raja Inderjeel vs, Amarsingh (A.I.R, 
1923 P,C. 135), Owners and Parlies vs. Farnando Lopez 
(A.T.R. 1989 SC 2206), Ganesh Trading Co. vs. Mojiram 
A.I.R. 1978 S.C, 484) and Rajnarain vs, Smt Indira Gandhi 
(A.IR, 1972 S.C. 1302), It was strenuously urged by the learned 
counsel that rules of procedure is o hand maid and not mis¬ 
tress of justice. As a general statement there can be no 
dispute With it, but it cannot be made a matter of universal 
application. A well grounded generalisation may be of some 
help but Pot a sweeping generalisation embracing a .greater 
number and variety of unfounded inferences based on false 
analogies, Shri Mathur has employed an argument with some 
correctness indeed, but overriding its probative force. Except 
for the case of Smt. Indira Gandhi (AIR 1972 S.C. 1302) 
the other bases relied upon do not even relate to election 
matters. They deal with such questions as allowing cn 
amendment or admitting additional evidence under Or, 41 r. 
27 C.P.C. On the requirement of signature of a witness on 
his statement recorded on commission as required bv rule 4 
of Chapter XXTT of the High Court Rules, franifd by the 
Calcutta High Court, even in Smt, Indira Gandhi's case 
(sun™) what the cmestidn before the Supreme Cotlrt was ons 
OF pleading®, It Was in this context that the Supreme Court 
observed rules of pleadings are intended as aids for a fair 
trial for reaching a just decision. 
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What we are cSncerned with at the moment is the statutory 
requirement of an affidavit under see, 83 of the Act, it is 
neither H question of construction of pleadings nor a question 
of admitting additional evidence of allowing an amendment 
in all such a matters a liberal approach has teen recommend¬ 
ed but it cannot be applied out of context. The object and 
the purpose of the requirement of law should never be lost 
sight of. The fallacy of Shri Mathur's argument can best be 
demonstrated by taking for instance, a case of preventive 
detention, wherein the rules of procedure not only play a 
dominant role, but also of utmost importance. 

16. The Supreme Court in F.A. Sapa etc. vs. Sin got a and 
ois* (A.l.R. 1991 S.C. 1557), which Shri Mathur has also re¬ 
ferred to and relied upon has observed as follows * 


“It is fairly well settled that our election law be ; ng 
statutory in character must be strictly complied with 
«incc an election petition is not guided by ever char¬ 
ging common law principles of justice and notifies 
of equity. Being statutory in character it is essential 
that it must conform lo the requirements of our 
election law.” 


In view of the foregoing discussion, the liberality of ap¬ 
proach in such matters as requirements of verification of peti¬ 
tion and affidavit in support of corrupt c^ctice, as canvassed 
by Shri Mathiir, cannot be accepted. 

17. The importance of vaiification of an affidavit is to lest 
the genuineness and outhenticity of allegations and also to make 
the deponent responsible for such allegations, as held by the 
Supreme Court in A. N. K. Nambiar vs. Union of India 
(A.l.R, 1970 SC. 652), in Virendra Kumar Sakhlecha vs. 
Jagjivan (A.l.R. 1974 SC 1957) ihe affidavit along with the 
election petition, which did not disclose the source of Infor¬ 
mation in respect of the speeches alleged to have been made 
by the appellant, came up for consideration before the Supreme 
Xourt,, vis-a-vis the Rules framed by this court alongwith 
form 25, and rule 94-A of the Election rules. 

18. Shri Mathur, placing reliance on a decision of the 
Supreme Court in Zivyaddin Bukhari vs. Brijmohan (A.l.R. 
1975 S.C. 1788) contended and rightly so that petition can 
only be dismissed for a substantial defect. But in the same 
cofle as has been noted by the court, an para 7 of the judg¬ 
ment, there was no defect at all in the form of ihe affidavit 
and the relevant issue was deemed to have been given up 
which is not the position obtaining in the case at hand, 

19. In Rrabhu Narayan vs, A. K. Shrivastava (A.l.R. 1975 
S.C, 968) the only charge made in the petition was the charge 
of publication of the pamphlets and not their printing—deal¬ 
ing "with this question the Supreme Court held as under: 

"It i* Obvious that when see. 123(4) speaks of publica¬ 
tion it means distribution. Mere printing of the 
pamphlets would not full under see. 123(4). There¬ 
fore the failure to give particulars of the printing 
cannot lead to the dismissal of the petition. Nor 
could evidence regarding it be shut out. The pro¬ 
viso to Sec, 83(1) lays down that where the petition¬ 
er alleges any corrupt practice, the petition shall 
also be accompanied by an affidavit in the prescribed 
form in support of the allegation of such corrupt 
practice and the particulars thereof. It does not 
say that the allegation of corrupt practice and parti* 
cifiars thereof should be given in the affidavit. The 
election petition contains the allegation of corrupt 
practices and particulars thereof. That this is the 
intention of the legislature is the also dear from 
a perusal of form 25, which is the one prescribed 
under nil© 94-A of the Conduct of Flections Rules, 
The affidavit filed in support of the election petition 
Is in accordance with the form, 1 * 


Referring to Virendra Kumar's case the Supreme Court pro- 
ceedcd to observe as under, 

“However, in that case, a failure to conform to rule 9 
and rule 7 of the M.l\ High Court rules was noL 
held to be fatal to the election petition. What wa* 
said was that it would be helpful in assessing the 
value of the evidence. But that purpose is served 
by the allegations in the election petition itself. 
Moreover, it appears to us that the provisions of rule 
9 of the M. p. High Court rules regarding the elec¬ 
tion petitions framed by the M,P. High Court by 
reference lo rule 7 of the M.P. High Court rules 
found in chapter III regarding affidavits cannot be 
made use of for this purpose. The former set of 
rule® are made under Art. 225 of the Constitution 
and cannot make any substantive law and the rules 
themselves on a perusal of them would show that 
they relate merely to procedural matters unlike rules 
made under sec. 122 of the Code of Civil Proce¬ 
dure." 

Sapa's case (supra) relied upon by the petitioner has 
also held that Sakhlecha's case is not an authority for the 
proposition that failure to disclose the source on ground of 
information would result in dismissal of the petition under sec. 
86(1) of the Act. 

20. As has been pointed out by the Supreme Court after 
resume of the case law in Supa’s case (supra) it will have to 
be decided by the Court in each individual case whether the 
defect in the affidavit is curable or fatal.? 

“F^om the text of the relevant provisions erf the R.P, 
Act, rule 94-A and 1-orm 25 as well as Or. 6 rule 15 
and Or. 19, Rule 3 of the Code and the resume of 
the case law discussed above it clearly emerge® (1) 
a defect in the verification, if any can be cured, (ii) 
it in not essential that the verification clause at the 
foot of the petition or the affidavit accompanying the 
some should disclose the grounds or source® of 
information in regard to the averments of allega¬ 
tions which art, based on information believed to be 
true, (iii) if the respondent desires better particulars 
in regard to such averments or allegations, he may 
call for the same in which case the petitioner may 
be required to supply the same and Civ) the defect 
in die affidavit in the pi escribed form 25 can be cured 
unless the affidavit forms an integral part of the 
petition in which case the defect concerning mate¬ 
rial facts will have to bo dealt with, subject to limi¬ 
tation under sec. 81(3) as indicated earlier. Similar¬ 
ly the court would have to decide in each individual 
case whether the schedule or annexurei referred to 
in sec. 83 (2) “Constitutes an integral part of the elec¬ 
tion petition or not, different considerations will 
follow m the ,case of the former as compared to 
those in the case of the later." 

Further the Supreme Court has held : 

'Therefore, even though ordinarily a defective verifica¬ 
tion can be cured and the failure to disclose the 
grounds or sources of information mav not be fatal, 
failure to olacc them on record with promptitude 
may lend the court in a given case lo doubt the 
varacity of the evidence ultimately tendered. Tf, 
however, the affidavit or the schedule or onnexure 
form an Integral part of the election petition itself, 
strict compliance won’t! be insisted upon." 

Tf 's In the liflM that tb^ affidavit us sworn and filed by the 
petitioner is required to be judged, 

21. The detects In verification as noted above in the affida¬ 
vit can aNo not be light.lv brushed ti<ddc. TIicv ate simtfiv 
frreccmdlmble. \ fact rather basketful of fact} stated to hr 
ttue on personal knowledge cf The petTloner, fit. one state 





h\ the verification of the petition, stating the same facts as 
tme on information, that took without disclosing the source 
(hereof, in the verification to the affidavit sworn in support 
of corrupt practice, is highly mcongruent. 


29. Sbri Mathur, learned counsel for the petitioner has 
also placed reliance upon Mithilesh Kumdr Pandey's case and 
referred tn para 15 thereof. He also invited attention to paras 
7 and 10 of Sapiffs case and contended that a defect in fluctua¬ 


tion of affidavit is not substantial defect. 


22. In Mathiiesh Kumar Pandcy vs. Baidyanath Yadav and ois 
(A.I.R. 1984 S.C. 305)--mistakes in copy of the petition sup¬ 
plied to elected candidate regards names of persons through 
whom corrupt practices were alleged to have been committed 
by him arid mistakes relating to omission of some names 
giving wrong names were held to bo fatal and petition liable 
Lo be dismissed in limine. 

23. Similarly in Rajoiidrasiusjh vg. Smr, Uslia 
Rani anVl ujs. (AIR 1984 SC 956) it has been held that if 
an election petitioner disregards the mandate contained in 
sec, 81(3) of the Act by filing incorrect copies, he lakes the 
risk of the petition being dismissed in limine under sec. 86 
Of the Act. It is no part of the duty ot the respondent to 
wade through the entire record in order to fin'd out which is 
the correct copy. If out of the copies filed, the respondent's 
copy is found lo be tui incorrect one. it amounts to non- 
compliancc of provisions of section 81(3) of I he Act which is 
sufficient to entail a dismissal of the election petition. 

24. The other objection as raised by the respondent is per¬ 
taining to the correctness of the true copy of affidavit sworn 
bv the petitioner in support of allegations of corrupt practice. 
The copy as served on and supplied to the respondent, does 
not bear the endorsement as to who was the Officer, whether 
a magistrate, Notary public an Oath Commissioner, who attes¬ 
ted the affidavit and where were it attested: and on which date? 
A mere glance at the copy of the affidavit as served on thr 
respondent, would go to show that it Hears the following 
endorsement “attested true copy of petition'* wHh signature 
of the petitioner in tire imagine. On the next page similar 
endorsement “attested tme copy of petition’* with signatures 
of the petitioner is there. 


30. Proviso lo section 83 of the Act say* that where the 

petitioner alleges any corrupt piactice, the petition shall also 
be accompanied by an affidavit in the prescribed form in 
support nl the allegation of such corrupt practice and the 
particulius thereof. Rule 94-A of the Conduct of Eleclons 
Rules, J961, further slates that die affidavit referred 

to in the proviso to sub sec. (I) of sec. 8.3 shall be sworn 

before a magistrate of the first clas-j or a Notary or a Com¬ 
missioner of Ouths and shall be in Form 25. In the instant 
ease the affidavit is not in the prescribed form (K. C. Madha- 
va Karup v. K. Muraleedharas—A J R. 1991 Kerala 20). The 
copy of the affidavit does not disclose to by whom was it 
attested. All that it is mentioned is as quoted earlier "attest¬ 
ed true copy of petition. 7 ' It is not even Indicated that the 

affidavit was solemnly affirmed by the petitioner in llie 

presence of the concerned officer, under rule 94 A the 

affidavit should be attested by a magistrate of the first class 
or a Notary or a Commissioner of oaths. The non produc¬ 
tion of a proper affidavit is violation of sec, 83 of the Act. 
f he election petition is not in proper form and that by itself 
is a ground for rejection of the same. 

31. The Supreme Court considering the provisions of the Act 
and the Rule 94A and Form 25, and the case law on the 
roint of supplying a true copy and reference lo Sahodra Bal's 
case (AJ.R, 1968 S,C. 1079) and Sasidharan’s case (A.LR. 
1990 S.C. 924) has held that if a document constitutes in¬ 
tegral part of the petition it niust satisfy the requirements 
of sec. 81(3) and failure in that behalf would be fatal. The 
affidavit in support of corrupt practice is indisputably an integ¬ 
ral part of the election petition. 


25. It would be seen that there is absolutely no leferencc 
either to the Oath Commissioner, the Magistrate or the 
Notary'public who attested the affidavit the affidavit, nor the 
date and place of such attcslution has been meffioned on the 
so called true copy as seived on the respondent 

26. Shri Mahesfiwari therefore contended that it was incum¬ 
bent upon th© petitioner to havt supplied a true copy of the 
affidavit bearing an endorsement as made by the Notary with 
the designation and found in the original with his designation 
Absence of such endorsement on the true copy of the affi¬ 
davit as furnished to tlie respondent, cannot be treated as 
inconsequential. It was emphasised that this affidavit be ng 
un Integral part of the petition, sworn as it is, in support 
of the allegations of the corrupt practice, the infirmity in the 
copy, thereof, should not be overlooked. It was contended 
that in the circumstances, the respondent was not supplied 
or served with corrupt copy of the petition as contemplated 
by sec. 81(3) of the Acr. 

27. It may be noted that (he correctness of the copy of the 
petition* ns served on the respondent, und plated on record 
by him nlongwith summons on 10-7-92, h.is not been disputed 
by the relit'oner. 

28. Shri Mahcshwari learned counsel for the respondent 
referring to the following cases Miildlesh Kumar Pandcy vs. 
Baidyanath Yadav and on, ( VLR 1984 S.C, 305), Rajendra- 
singh v$. Smt, Usharani and ors. (Al.R, 1984 S.C, 957) and 
Sharif-udTHin vs. Abdul G.ini Lone (A.I.R. 1980 S,C. 303) 
and Smt, Su hod rubai Rut vs. Uamsingh Aharwar and ors. 
(.VI,R. 1968 S.C. 1079), co/tended that for want of endorse- 
rirm nn ihe nffUMu an integral part of the petition, amounts 
to non compliance of provisions Of £ec. 81(F) of tire-'A ct. 
which rentiers the petillnn a, ini nuuihnmdbfe 


32. In the case at hand the affidavit as sworn by the 
petitioner in support of the allegations of corrupt practice* 
feeing an integral part of the petition, has not been supplied to 
the respondent in its true form. Being an integral part of the 
petition, failure to comply walh the requirement of sec. 81(3) 
of the Act, renders the petition liable to summary dismissal 
(see para 29 of Sapa’s case—supra). 

33. it wa* argued by Shri Maheshwari learned counsel for 
the, respondent in its tru.i form. Being an integral part of the 
made Through the entire record in order to find out whether 
the copies supplied to him were corrupt one. In the absence 
of the endorsement of the Notary on the copy supplied to the 
respondent No. 1 it was not possible for him to know whether 
the affidavit was really swurn and if so before wham and 
on what date. Tn the circumstances, it cannot be held that 
the copy supplied to the returned candidate conforms to the 
requirement of section 81(3) of the Act (Sec A.I.R. 194 S.C. 
956 Rajendfasingh vr, Rajuitn's case). 

34. In view of the foregoing discussion, the objtctions rai¬ 
sed by the respondent deserves to be upheld and is accordingly 
upheld. The omission in the copy of the affidavit ns supplied 
and sworn cannot be held to be inconsequential. There is 
no compliance of provisions of sec. 81(3) of the Act. The' affi¬ 
davit as served on the respondent does not even show that it 
was sworn before any Notary or magistrate, This petition 
deserves to be dismissed on that ground atone, 

35. This petition is accordingly dismissed with costs. Coun¬ 
sel 1 fee Rs. 2500, if certified. 

*1- V b GYANI, JUDGE 
18-12-92 
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